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Dhar Purdy:

Bhortly after the federal government taleased the draflt Trust and Lean
Companies Act, you asked me to consider the application of certailn
provisions of the draft Act to transactions by BAT Industries ple in
shares of Imasco Ltd. I am writing to confirm my preliminary advics
that, {f the Act is adopted as drafted, BAT would require the consent
of the Minister of Frinance befove purchasing or otherwise acguiring
shares of Imasco. As will be evident frocum the discussions dbelow, an
application for the Minister's permission to increass BAT's interest
in Imascc would invelve a3 number Of consideczations from Imasco's
point of view.

The Requiremsnt for Ministerial Approval

Paragraph 3Bl,3(l)(b) of the drafs Ast provides that no persen [RAT)
shall, without the approval of the Minister of Finance purchase or
otherwise acquire any share ¢ a body carporate {Imasec] that controls
a tzust or loan company [Canada Trustco) L{f the petscn [BAT) already
owns more than ten percsnt of the issued and outstanding shates of
any class of shates of the body corporate (Imasce] and the acquisition
of the share would {ncrease the "interest” of the person [BAT] in the
company {Canada Trustce). Ministerial approval would also be required
under subsection 3Bl.3(1l) for the acquisis.on from BAT of Imasco
shares which resulted {n a purchaser holding in excess of 10t of any
class of Imasco shares. = .

The draft Act does not specify what {s meant by the “interast™ of a
person in a company. In paraqraph 3B1.3(1)(b) the term "significant
intereat” (a term defined in section 108.8) is used in relation to
the body corporate {Imasco) and not the company [Canada Trustcol as
is the term *ipterest”, In view of the fact that any purchase of a
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share ir a body corporate which controls a company would imply an
increaze i{n indicect beneficial ownership of the company and the rule
of statutory construction that a provision of a statute must be
prasumed to havae been inserted for a purpose, it may well bs that the
reference to an increase in "intezest" rafers to an inccesse in
beneficial owastship of fully voting and parsicipating equity of a
company. Thus interpretad, the paragraph would permit BAT to acquire
shares 3f Imasco to malntain its level of ownership, but not to
increass it without the Minister‘'a consent. Eowever, othsr
}n:lrpzntltionl which would be l1eas favourable are possidle.

- We should seek clarification of the pollcy intention behind the
reference to an “increase the interest of the persen in the company”
in paragraph 331.3(1)(b). The same question of interpretation arises
in coennection with the commerclal link issve in paragzaph 3B2,1(2){a),
which talks about an increase in "the interest of g commeszcial
antetprise in the company® where a commercisl link exists, for
example, by the commercial entezprise having a signilicant laterest
in the controlling sharsholder of the company. We would suggest that
this question be raised in the latter context so a3 to avoid casting
the spotlight on Division € of Part III of the draft Act, As will be
avident from the discussion below, the non~resident ownership pre-
vislons of the draft Act modify existing legislation ia a manner
which is &s favourable as is likely toc be achieved from the point ef
view cf Imasco and BAT. Accerdingly, focusing atcention on these
provisions involves a risk that they will be reconsidered.

Under subsection 10B.3{1) of the draft Act, for the purposes of
section 3Bl,3 "control" includes de facto control. Accordingly, the
requirement for Ministerial approval would technically apply to the
acquisition of more than 108 of any class of shares of BAT iZ it
could be said that BAT is in de facto control of Imasce. This {s
unlikely to present a practical problam sxcept in unusual circum-

stances.

- The requirement for Ministerial approval in section 3Bl.J will affect
all shareholders holding more than 10% of any class of shares ‘of a
corporation whioh contrels a trust or loan company. Accordingly,
some significant Canadian financial and Industrial quﬁ?s such as the
Power and Edper groups will be affected and vigorous debate on this
requirement CAn be sxpected during the comment period.

Non-Resident Ownership Constraints
Division C of Part III of the draft Act would constralin the ownership

of trust companies by non-residents on a virtually identical basis to
the *10%/258" zule found in sections ¢4 to 48, inclusive, of the
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existing Lean Cospanies Act. Under this rule no single non-resigdent
is parmitted to acguire more than 108 of the issued and outscanding
shares of e trust or loan company and non-residents are not permitted,
in the aggregats, teo asquire more than 23% of such shares, 7The dralt
*Act gontains only one material amendment to these provisions, the
addition of the definition of “control” in subsecsion 3C1.2(2). The
proposed Tree ando;Aironnon: with the United $tates will render
these provisions inapplicable to U.$. non-residents. S8ince the non-
resident ownership rules must be borne in mind by BEAT when 1t deals
in Imasco shates, {t may be useful to briefly summarize these cules,

*

-~ For the purposes of these rules a "nen-resident” includes a
corporation incorporated outside Canada and one coniroclled directly
or indirectly by such a corporation. Accordingly, BAT is, for these
purposes, A non-resident and, L& it was to "control" Imasco, so would
be Imasco. As a non-resident, Imasco (through lts wholly-owned
subsidiaries) would be prohibited from exercising zhe voting rights
sttached to all shares of Canada TrustCo held by £t, thereby
disenfranchising CT Pinancial Services Inc. See sections 3Cl1.8 and
3C2.4 of the draft Act and subsectiions 46(2) and 48(¢) of the existing
Loan Companies Aee.

The congcept of "control® is defined for the purposes of Division C of
Part III of the Craf: Act (in subsection 3Cl.2(2)) as being legal
contrel, that (s, the cwnershlp of shares to which are attached nore
than 50§ of the voting rights and such voting rights being sufficient,
12 exercised, to elect a majority of the dizectors., The same concept
is also delined, in this case to include "de facto" control, "for the
purposes of this Act” in subsection 108,3(1). On the basis of the
usual rules of statutory interpretation, our view is that a court
would apply the more narrow definition of "control" in determining
the statues of an entity as a “"resident” or "non-resident™. On this
basis Imasco and its subsidiaries (including CT rinancial Services
Inc.) would be "residants” for the purposes of the draft Act.

— Conclusion

The amendrent to the existing nen-resident rules contained in sectlion
3C1,2(2) of the draft Act is mest helpful in that it clarifies that
the basis for determining status under the non-resident rules is legal
rather than de facto control. Nevertheless, dependling on the meaning
ascribed to the concept of an "increase in interest” Iin paragraph
3B1.3{1)(b), any increasa in BAT's level af ownership of Imasco will
require thea consent of the Minister of rinance once the draft Act has
been proclaimed. The enforcement provisvions (specifically subsections
3B4.1(2) and (3)) suggest that the dzaft Act will, in effect, be
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applied to transactions after December 18, 1986 and before first
reading of the Bill only if suech transactions resulted in the
aoQuisition of de facto or legal contzol of Imasce.

The non-resident guestion {s to de bdorns in mind in connection with
an{ dealings with government oz, because df the eaforcement fechanism
relating to a change of status in sections 3C1.8 and 3C2.4 of the
draft Act and the oorzesponding provisions of the existing Loan
Companiss Act, the board of Canada Trsusteo. The currest situation
setwesn BAT and Imasco has been accepted by both goverament and the
+Canada Trustco board of dirscters insocfar as neither have raiped
- objections on this basis in the eighteen months since Imasco acquired
Genstar. Any increass in the ahare ownatship of Imasco by BAT from
its present level would provide & basis for reconslideration of this
view, partisularly if such increass occurred prior to the enactment
of the Araft ACt, Any proposed increass to in excess of 50% of ths
voting shares would require such reconsiderstion, even under the

* existing Loan Companies Act.

Yours very truly,

TS —

lilan N. Levite
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