
Jbnuary d, 1988 

Mr. Purdy Cswforff 
Cluirnkan, Prrridrnt and 
chkf Erecutivr oiriotr 
Imb100 Ltaf teb 
4 Wertmount 8quite 
6uitr 160 
wQ3t;;;z, PBQ. 

- tlbrr Putdyr 

t3hattly aftr? the frdtrrl 9overnmmnt trltrrtd the draft Trust md Lean 
Companlrr hat, you aeked m to cooridrr the rgglicrtion of certain 
ptovlrionr af the drrft Act to trmrrcttonn by BAT Sndutttitr plc in 
rhrrrr of Xmarao Ltd. I m writing to conffrm By ptcliafnary advlca 
that, if the Aot ir adopted aa drafted, OAT woufd toquirr the consent 
of tha Mfnirtrr of ?inrncr bafora purcbrrLn9 of otborwi$t requiring 
rh4rtr of Ixlarco. At Vi11 .bt tvidtnt lrom thm Clrcurrionr below, an 
rppliertion for thr ninirttr~r permhsfon to incttare BAT's ?ntttrrt 
in Ima@co would involvt 8 number of eonridmrrtionr fmu Zuaafo*m 
point of view. 

The Wquiteamnt Lor Wfnlrtmrtal Qprovrl 

hrlraph 781 ,b( 1) (b) ot thr drr Ct Act providea that no person [BAT] 
rlthout the approval of tbm Minlstar 05 Finroot putchr8t or 

othrr&rr mqulro my rhbrr ef a body corporate (Marco] that controls 
l trust ot loan cornpray ICanads ‘Prurtco] if thr parson [!4A?J already 
owna more than ten porcant of the irrutd and outrtanding rhtttt of 
my claw of shams of the body corporate [IamacoI and the rcqulmition 
of the @hare would lncrtaat thr ‘intcreatm of the ptrron [BAT] in the 
ccunpany t Cantdr Trurtco) . Winlrterisl approval would rlso be rtqulrtd 
under rubrcctfaa 3Sl,3(1) for the rcquiartian fmm BAT of Iutmco 
6lUKt8 which romulted In a purchaser holding in cxc+t# a$ 101 OC my 
clam of 1-8~0 mhmea. ‘- 

Thr draft Act does not mpecity vhat Ir meant by thr *intorwt” of a 
perron in t compmy. In ptraqr8ph 3Bl.3(l)(b) the term "SiqnifiCaat 
~nterc4t" (a tom dcf Lnad in roction IOB.8) 1s used in relrtion to 
the body corporate [Imarco] rnd not the company ICanada Trurtco] 8~ 
It thr tam "inttrttt", In view of the fact titcrt rny purchasa of a 
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shrro in a body corporate which controls a company would imply an 
lnartarr in hd?rtet brneth;ial ovnsrshlg of tbc col~prny and the rule 
of rtrtutory tonrtruction thst l provltion of a statute must br 
pramned to hbV0 bran lnmrtad for a purpom, !t inay wrL1 br that the 
rrftrrncc to rn lnctrrre In nlnt8roata refers to fin incttarr lr. 
brnttit!81 ownmshfp of fully voting and participakfng l pufty of a 

~%~**‘?i 
Thus intetgrrted, the paragraph would ptrmlt PAT to acquire 

Irnasco to maintain ltr level of owntrmhip, but not to 
lncrtrst it without tht nfnlrtorgs consent. Powover; other 
ln~rrptttttlont which would be lrrr Favourrblo t:a pcrtiblr. 4 
Wt shoC!d sctk clarff~cation of thr polioy intention behind the 
rtftrtnct to an ‘inerta@@ the Inttrrst of the patron ln the COtgtny" 
in pragra 

P 
h 3%1.3(l)(b). The tame question of lntttprttrtion rrists 

in connect on wLth cSt ccunmtrclaf link i~aut in parrgraph 3B2.:(2)(a)I 
whfch talks about 611 incsmrt in ntht inttrrrt of k cotimtrcftl 
l ntrtp:iar in the compmy* where a commerclbl link rxiatr, fo: 
exaapla, by the caunercirl enttrprire hrvlnq & rigni2icant intttrrt 
in the eonttalEng sharaboldm of the company. We would au gert that 

f thir qutrtion br ralaed in fhr latter context so a8 to wo d casting 
the rpotllght on Divirion C of Put III of the draft Act, At will be 
evident Lrom the discussion below, the non-rrrident ounerrhip pro- 
vln1or.r of the draft Act modify existing lcgialation in a mtnntr 
which is as Lavourablt 81 it likrly to be l chirved tram the point et 
view cf Imasco and BA2. Aceerdinply, toturing l tcantion on these 
provision8 involves a risk that they will ba reconsidered. 

Under subsection lOE.3(1) of the draft Act, for the purporer of 
section 381.3 Uocntrol* includes de facto controls Accordingly, the 
requirement for ~inisttrlrl approv&l would trchnfcally a 
ocquis?tion OF mere than 104 of my clrrr a! l hrrrs 0 P 

ly to,tht 

could bt said that MT ir fn de facto control of ZI~&WO. Th:; :5 
unlikely to prrssnt a prrcticrl problm rxcept in unusual circua- 
1 tancm, 

- The rtquftsmtnt for IWlirt~rlrl approvrl in WctiOn 3Sl.J will tfftCt 
all ahareh0idmra holdAng mono th&n 1OI of any clam of Bhbrt@'C+f A 
corporation whloh controlr A trust or loan company. Accordhgly, 
mm sipnifioant Canadian flnsncirl and Industrial 9rou a such ar the 
Power and Edptr groups will be rffected and vlqoroue ebatt on this B 
requlrtaent can be wptcted durinq the conuntnt period. 

Non-Resident Ounarrhip Conrtrriat8 

DiViUfOn C of Part XII of thr draft Act would constrain tht ovrnership 
of trust companists by non-residents on a virtually ibentlcrl baris to 
the *lOV/254" rule Lound in roctions 44 to 40, lnclurivr, oL the 
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txfrtlnp Lorn Coapan?er Act, undrt thla rule no ringlt non-rrridsnt 
ir plrmit:Od to rcputr5 more thrn 101 of tha irsutd rnd outr:Anding 
rharor OC a trust or loan company rnd nowr55idrntr we not potmlttad, 
in thr qgragrtm , to xoquitr mote thtn 254 of wch rharer, The drdt 

*Act oontain8 only ona artrrirl amendment to thme provirionr, the 
addition of the d8Elnitfon o: %ontroZn in 5ubraction 3C1,2(2). 
propored 1Prre trrdr~Aqrmrm@nt with the Ualtmd St&t@8 ~111 r8t$: 
thosr provicionr inrppl?c5blr to U.S. non-rmldrntr. Ulncn the non- 
roridrnt owwrblp rulrr nurt be bornr in mind by BAT when it derla 
in Inwco 8hfir88, it auy bm useful to brimfly sum~rlra there :PLCI, 

For the putpoltr of there rules I “non-rnsld8ntw includes a 
corporation incorporrted outaibr Canada and ona controlled dittctly 
or indirectly by such a cot oration. 
purpoms, 1 non-rtridmnt an 8 

Acoordinply, DAT ir, for them 
, 

b8 fma8c0, 
It it ~85 to “control” Ima@co, no would 

A8 8 non-rerident, Imasco (through Ltr uho:ly-owned 
l ubridifirios) would be prehibitod trm rrnrchinq the voting rights 
8t tachcd to all rharrr of C5nrd5 Truetco held by it, thereby 
dircnCranrh:ring Cc ?inanchf servicer Inc. Bee 5cctionr X1.8 and 
X2.4 of the draZt &et And rubmctlonr 46(2) and U(4) of the existing 
Loan Comprnltr Act. 

The concrp: of *control. is defined for the purporor of Oivirion C of 
;~;~po\lI of the dtaf t Act (in rubrection Xl .I (2) ) a8 being 1e9a1 

thrt ir, the ownership of shares to which are attached mo;e 
tha;‘SOi of the vot?ag rights and such voting right5 being cu?Zlcitnt, 
if l xerclsod, to rltct I majority of the directors. Tbc same concept 
in rlro daLined, in this cant to include “de facto” control, "ior the 
purporrr of thlr Act’ in rubrtction 108,3(l). On the -timi of th5 
usurl rulrr of statutory interpretation, our view ir thrt I court 
would apply the more n5rrov drfinition of ncontroln in dtttrrnlning 
th8 atbtws o? 5h entity 58 a “ro8fdent” OL *non-rwiden:“. On thlr 
b55i5 Ix~rrco rnd it5 rub5idiaries (including CT FiaansialV Servlerr 
Inc.) would br l reaidmtau far the purpose8 of the draft Act. 

- ConalumLaa 

The rmendment to the txirtfng non-rtrident ruler contrinmd fn’rametion 
X1,2(2) of the draft Act 15 most htlptul In that it clrrlLftr that 
the brsfr for determining 8tatu8 under the non-rcaidtnt ruler 18 Legal 
rather than de facto control. Ncverthtlers, depcndlng on the nmning 
arcrib to the concrpt of rn alncrtut in interest” in parrgrrph 
31Ll.3(l)(b), any tncrmrr in 3iAT’r love1 af ownerrhlp of Im55co will 
require thr consent of the Ninfrtrr of Ffnanct onae the draft Act ha5 
bren ptoclrhrd. Tht l nforcrmrnt provioionr (specifically subsection8 
SB4.1(2) and (3)) rugport that thr draft Act vii:, in effect, be 
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l ppllrd to trrnrrotlonr rttmr Drcelnbrt 18, lSd6 rnd before first 
rebding of the Bill only if rurh ttrnrrctionr resultad in the 
rbquiritlob of de facto or 1~~11 control of Lmrco. 

TW non-trridont qumrtlon Sr to. br barn0 In ratrid lrr connection with 
an 
re rein9 1 

doelinga with govmrnmmt or, bocmtro 8l the eaforcsment mechanism 
to (L chrnga of status tn ractionr 3C1.8 aad 3C7,1 of thb 

draft Act and tha oorrrrpondfng ptovLmion8 02 the @rioting Loan 
Comprnlrr Act, thr bo6rd of C6nbd6 TzWtCo,. The current rituriion 
aatwwn IUT and Iaarco hrr baoa rccrptod by both government ancl the 

+Canrdr Trurtco borrd of dizrctorr lnrofrr a8 nrithrr have taimd 
rc4 p;on8 on tbi8 twir in thr rightman tnonthr ulnce fmarco acquired 

An 
ftr prrbwst 1 

fnctrasr In thr rhrrr ownatrhfp oL Imarco by BAT from 
evrl would provtdr & basis for reconrldrration oL thi# 

view, puticulbrly if ruch incrrrrr occurred prior to the rnrctmont 
of tne draft AC? a Any groporod tnereaaa to ln excbm of 908 of thb 
voting rhrrer would raquirr such rroofmibetationr oven under thr 
txlrtlng Lam Compmi*r Act. 

Yourr very truky f 

h- 
brim M, kvitt 

#IL/ah 
tnclowrw 

A 
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