Exeuanatory  MemorAnDUN

" §11.2.  fn an atteampt to olroumvent the restrictione lmposed oa dlcect
advertising and to ereate or strengthea brand Images, the tobiacco
tndustry has turned to fndirect advertising, for exampie, chowing gum
West, Mariboro elothes, Cazal boots, Sarciay matches ote. It Ia
cartaliniy not by chance that the budget for the sdvertising of these
products Is dllproportlenltl fn relstion with the {mportance cf the
relative marxet. _

$tudlies of ddvertising have shown that the groat majority of young
pecple see *drand-gtretohing® advertising of thie type es advartising
for the assc¢iated tobaeod products. Yeung consunars do Not see the
differsnce. Looking at things from & normal paint of view, (t (8 quite
obvicus that, given the very high level of recognition of the todacco
brands, thls kind of advertising, ostsnsibly for scmething elss
entirely, is In fact perceived as bolhg for the tobacco products, and
Oy [ts nsture constitutes prassurs to consuse the tobaceo, and not the
other, products.(1

Thie proposaf bans coepletely Indirsot sdvertising. Such g dan of

©  indlrect |3 s Necessary condition in order to snsure the effectlive
lmplementaticn of the genert! ban rule. As & . atter of fact, the ban of
.indirect advertieing In 2 cooplessntary Fequilessnt to guarantss the
distorsion=free Implementation of any ruies 4o not provide for a total
ban. (n this respect, it should be resinded that the previcus proposs(s
on the advertieing of todacco pProducts adopted By the Comsission In
sDite of the fact that they wers not Basss on a ban, provided aisd for .
the ban of any form of Indirect advertising.

Sore recently, the tobacoo industry hae started %0 develop a different
type of advertising campaign to attraot young people. Thls takes e
fora of using a product whieh (e alrendy wall estabiished on the Barket-
and which s well known among young Deopis %0 launch g new tobaccs
product under the same brand nans. Recsntly, ths csse of ut!/lileation

of sots very popular oflothes 13ong youngsiers I{n onn Meader 8tate has
bean [argely reparted In the press.

This has the effect of Implanting the ex!sting Product™s positiva image
and advertising message on the new product ta achieve msximus
psychoiogical effact on young pecole.

Thle new approach too muet de danned if (% Is not to clrecumvent the ban
on advertising for todacco products. What Is more, by expleiting s
positive Inage created with a different product, this practice could
dlstort ccapetition conditions between todbacco products or prompt
competing brands to resort to simflar aractle” in & bld to elreumvant
the ban,

These pravisions do not prevent the diversiflestion of the Industry.
indaed, usuaily the diversification of the {ndustry towards other
sactors of activity Is made using other brand nimes and it rarely
occurs that the brand whose reputation Is mainly associated with a
tobaces product is a(s0 used In other flelids of activity. So, this ban
cancerns only advertieing which (g made through other produots but
which allss 4t promoting & todacco product, because the drand and the
-Qther distinctive signs wre primarlly associated with tobacco. Howaver,
the dDan does not concern the cases of drinds assocliateod with different
products including todacco products but. whcese reputation is not sainly
dus of 1330¢iated wIth tobicco products. Baaldes, when an {ndustry

nbmdon: the production of tebzceco, !t ¢in fresly use Iits brands for
TSArtetme asbes mcadicta avan whan In tha naat tha sams brand was
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Finglly, !t shou!d aleo de remindsd that limltations provided for by
the proposa! of Directive ocomply with the Parts Convention (Stockholim,
14 July 1”72{ the Council Directive relating to trade marke
(89/104/EEC3(1) as well gs the Drecadents of the above menticned
Dlirective 89/5352/K1C oconcerning television broadessting. All thess
lega! Instruzents lgy down restrictions on the exercizs of trade marks
such as unfalr competition, elivi]l liabltity and oonsumer protaction.
Directive 88/104/8BC (n Its artlcle 3 paragraph 2 providss that Mezber
States can even reofuse registration or cancel valldity of an existing
trade 2ark on the basie of a legisiation other than the ons on trade
narK. : : .

On the oontrary, and without prejudice of the proviglions of the : ’
Directive 88/652/REC on the television droaduyet, particeulariy the '
provisions of Art 13 and 17 par 2 thereof, the present propceal! does
not affect the right for the fndustry to sponeor sportilve, eylturs! or
other events. Tho Incusiry may not however take asdvantage of those
events to advertiss tobacco produste through advertising means snd
) procusots using brands, eabdliens or other distinctive signs assogigted
- with tobacco products. To this effect. It 18 spproprigte to maks the i
distinction batwasn presentation of Inforzation and advert!sing. l
Advertieing made In order to publleize the sponsoring of an event which
uses such distinctive signs falls within the ecode of the dan.
However, the presentation to the pubiic on benalf of the Industry of an
C Information of an event, sponsored by 1t, oan, vhen It le totally
" deprived of gny emblems or distinctive signs asseclating such &
~ . presantation to 3 tobaceo drand, not te be concerned by ths ban.

' Agoording to the tobacco Industry, the tim of sdvertising ls eimply to !
persusde sackers to shangs brands, gnd as sush enhances the competition |
Detwasen the varlous products on the market(2), Any fers of ;
gdvertising by definltion seeks to Increase the targstted produst’s |
share of the market. However, differsnt studles show that smckers are
very (5yal to the!r tobacce brand and that el?anttn ars ameng the
products which have the highost drand loyaity(3), .

‘m@mmq o THE INDIVIDUAL ARTI\CLES

= Paragraph 1: Rstabilishes the geners! rufe banning all advertising .
for tobacco products In the Coomunity outside todacco stles outlets. \
« Paragraph 2: Polints out that the dan In peragraph 1 alse Covers

such casos where advertising for todicco products does not specifieslly
mentlon the product, But uses a dbrand or trade mark whoss reputation Is
primarily associated with & tobacco produst. @lven the high tevel of
pubiie recognition of brands, eablems and other dletinctive signs for
tobscco products, any advertising for other products using such devices

is perceived as belIng for the todasco products. Consequently, thiy

type of advertising sleo encourages the consumptlen of tobiced

preducts. The publlio will recognlize the distinctive signs for the
tobacco products oven whore they are used to advertise scmething eles
sntirely.

1y9/222202

BAT Industries document for Province of British Columbia 25 October 1999

BAT INDUSTRIES 00096055



Cowveiy  DIRECTIVE

Articie 1

por the purpose of this Directive, the following definitions shal!l

Iy s .
sep f Advertising : any fora of communlcatlon, written, radlo and
television broadcast and sinems, WIth the aim or direct or
Indirest effects of promoting 8 todacco product, Inciuding
advertising which while It not specifically mentloning the
procuct, tries to sircusvent the advertising ban by using drand
names, trade marks, embieas or other distinctive features of -
tobacco products.

e Tobgcoo products 1 All products Intsnded to be socked, eniffed,
sucked or chewed, In as much as they sre. even sartly, Bads of
tobaseo 3 .

e Todacco sales outlets : eatabllshments specializing in the stle
of tobscco and with <nclosed Indoor prec:ises for-serving
custoaers. $hcps with & range of different goods on sale are

AL excluded from thie definticn.

Artlclie &

1. Without prejudice to the Directive 89/822/EEC of the Counoll
eoncarning the pursult of television broadcasting activities, all
forms of advertising for tobacco products shall be banned In the
territory of ths Community.

2. The Memder States shali ensure thal drands of trademarks whoss
reputation s meinly associsted with & tobacoo product, sre not
used for advertising in other aress, If thie drand or trademark ls
atli! belng used for sdvertising of ¢ tobaceo produst.

3. The Member States aheil 1led ensure that new tobaceo products are
unadle to make use of the reputation acquired by certaln brands er
trademarks already used In assoclation with products other than
tobaces producte.

k P
’ 4. Any free dlstributicn of tabacco products shii! be danned.

TeansLATION OF OFRCIAL STATENENT From

Tue CoMmMission)

¢) A todbacco trademark, logo or other characteristie sign ma
to advertise & product Other than todbacco, sinc : T roeive Used
38 todacco advertising, ! @ pecnle perceive this

Indesd, ! the tobacco company spends a small fortun

8 on sdvert!
tor & product «llke matches~ for which thers Is hardly any profit .::2
real 2urpou o.f the eaxercise must be {0 promote the todacco proéuet
Any vindirect® tobacco premotion of this or simliar Kkind wil|

tehrefore not de aliowed,
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Tobaceo companies may eponsor all kinds of svents In culture, sports ot¢.
and they iy Inform the publlc that they do so, They only have to
respect one condltlon 1 they mst Not use a tobacco trademark, logo of
chardcteristic signs associated with tobacco, 8ince this |e percelved as
tobacco advertising. .
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